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–

–

the eminent equity judge, Lord Millett, said in a judgment, “The distinguishing 

obligation of a fiduciary is the obligation of loyalty”.

At least according to Shakespeare’s telling of the tale: see William Shakespeare, 



efore, is of a different kind. By d

s

s

Worthington, ‘Four Questions on 
Fiduciaries’ (2018) 1 TL 22, 33; L See, ‘Unauthorised Fiduciary Gains and the 
Constructive Trust’ (2016) 28 SAcLJ 1014



s

s

s s

share of the bankrupt’s estate

has been said, “reveals passions of a force uncommon in 

the legal world”



A.

it ’s benefit

on the landlord’s terms

from

said, “This may seem hard, that the trustee is the only 



strictly pursued, and not in the least relaxed”.

“

As it is described in the literature: see Andrew Hicks, ‘The remedial principle of Keech 
v Sanford reconsidered’ (2010) 69 CLJ 287, 290.



”.

B. Heiron

is the English Court of Appeal’s 1890 decision in 

(“ ”).

purchase materials for use in the company’s business. He accepted 

its

“an obligation to pay and account to Messrs Lister & Co

interest”, such that “the relation between them is that of debtor and creditor” 

and “not that of trustee and ”.



Stubbs’s

s

s “would be withdrawn from the mass of his creditors 

anded over bodily to Lister & Co”

“not sound”, as it rested on a fundamental confusion of 

“ownership with obligation”.

(“ ”)

Court of Appeal, which held in no uncertain terms that “

] be treated as money of the 



”

C.

(“ ”)

company’s 

Attorney General’s Reference 

1 Lloyd’s Rep 367.

Wilberforce J’s
and Mr Boardman’s

’s decision 

‘ ’ in
–



s

und of the majority’s decision wa

s



(“ ”),

and declared General Thahir’s estate and his widow, who had title to

he was “unable 

to accept … that a fiduciary, such as General Thahir … who accepts illicit 

constructive trustee”. “ … is wrong 



perpetuated as part of our law” Lai J’s decision was affirmed in full by the

Just two years later, the authority of 

(“ ”)

was “not consistent with the principles that a fiduciary



that which ought to be done”. “From these principles”, Lord Templeman 

“it would ap

representing the bribe are held on a constructive trust for the person injured”.

“impressed with” the decision of La , who had “determined robustly” 

’s “undesirable and unjust consequences should not be imported 

and perpetuated”. echoed Lai J’s point that it 

D.

(“ ”).

–

–D.



misused the claimant’s 

c

been “beneficially owned by the [principal] or derived from opportunities 

beneficially owned by [him]”.

the fiduciary’s unsecured creditors. ’s view, there was

“fundamental distinction between (i) a fiduciary enriching himself by depriving 

to the claimant”



(“ ”).

it would receive a commission of €10m 

Appeal found in FHR’s favour on the basis that the money paid as commission 



s

at the principal’s expense

rence with the principal’s property rights



case that the principal could assert a “proprietary basis” for asking that it be 

“proprietary basis” 

“opportunity”

had “the merit of simplicity”

y

“no plainly right answer …

answer”.

Graham Virgo, ‘Profits obtained in breach of fiduciary duty: Personal or 
proprietary claim?’ (2011) 70 CLJ 502, 504.



erger echoed Lord Templeman’s 

that “bribery is an evil practice which threatens the 

foundations of any civilised society”, and added that “[s]ecret commissions 

… tend to undermine trust in the commercial world”.

, and it seemed to him “highly desirable” to “lean in favour of 

harmonising the development of the common law around the world”.

–



it

A.

is 

Lord Templeman’s reasoning on this point 

David Cowan, “Lister & Co v Stubbs: who profits?” (1996) JBL –



“the bribe and the property …

”

why giving the principal a proprietary interest in the bribe is what “ought to be 

done”

because their claims would rank lower than the principal’s, in the event of the 

fiduciary’s bankruptcy



, that the prevention of bribery was vital for the “safety of 

mankind”.

called “secondary gain”. In this way, an errant fiduciary will not derive any 



it

an interest in the fiduciary’s assets especially in the context of the latter’s 

the event of the fiduciary’s bankruptcy

s

possible because it was contrary to the notion that the fiduciary’s obligation is a
obligation to pay “equitable compensation”

the fiduciary’s liability is a 



it

it is

it



B.

’s actions are

to account for unauthorised profits “is not a monetary award for wrongdoing”,

an order that gives effect to a 

Lord Millett, ‘Book review’ (2002) 2 OUCLJ 291, 295.

–H.



it is “not possible, within the logic of such a relationship, 

management”,

attributed to the principal “as a matter of primary 

right”.

“belong” to the principal in some proprietary sense. is 

Lionel Smith, ‘Can We Be Obliged to Be Selfless?’ in Andrew S Gold and Paul B Miller 

Lionel Smith, ‘Constructive Trusts and the No Profit Rule’ (2013) 72 CLJ 260, 262.



–

s –

James Penner, ‘The difficult 
doctrinal basis for the fiduciary’s proprietary liability to account for bribe’ (2012) 18 



s

view of loyalty which requires the fiduciary to adopt his principal’s cause as 

that arises by virtue of the fiduciary’s position

s

y

C.

The word “fiduciary” derives from the Latin 

Arthur Laby, ‘The Fiduciary Obligation as the Adoption of Ends’ (2008) 56 Buffalo 

–



constituted by an individual’s taking something’s side, and doing 

someone’s side

–

– is 

the latter’s 

Joshua Getzler, ‘Ascribing and Limiting Fiduciary Obligations’ in 

in James Penner, ‘Is Loyalty a Virtue?’ in 

Paul B Miller, ‘The Fiduciary Relationship’ in 



–

“ ”

s

is the “no profit” rule, which proscribes a fiduciary from 

making a profit out of his trust. The second is the duty to act in the principal’s 

–

to do one’s best for the principal and to avoid waste.

“ ”

See Andrew S Gold, ‘The Loyalties of Fiduciary Law’ in 



s it: “even a justified betrayal is a betrayal”.

the trust’s

s



D.

it

from

Singapore’s position 

Lai J’s decision in

operation of law by reference to the parties’ conduct

–



remedy will not be granted unless the defendant’s conscience is affected, the 

the principal’s interest 

here the principal’s 



where the fiduciary’s gain was obta

at the principal’s expense. Thus, in

’s assets 

’s

: “
–

–

surrendered for the advantage of those who are beneficially interested.”

Lawrence Collins J said (at [87]): “

money paid by the claimants for what they thought was the price.”



Phipps trust’s shareholding in that company

In such a case, the principal’s 

s

“

circumstances”.

sufficient to achieve “practical justice”

the fiduciary’s disloyal gains, and to the extent that that claim 

among the fiduciary’s 



qualified that “w

”

fiduciary’s undivided loyalty to his principal, 

s

s

A.

s

Linda Ray, ‘The Effects of Corruption on Business’ (Houston Chronicle) 

September 2018; Marguerite Rigoglioso, ‘Research: Corruption Causes Business 
Inefficiency’ 



“

among other things, by an utter intolerance for corruption”

“a court in 

Public Service Division, ‘Upholding the Rule of Law’ 



and sense of justice of the society which it serves”.

General Thahir’s actions, which offended every fibre of our national sensibility, 

s

“block ”

Silveira, ‘4 technologies helping us to fight corruption’ (World Economic 



B.

Carlos Santiso, ‘Can blockchain help in the fight against corruption?’ (World 

Peter Millett, ‘Bribes and Secret Commissions Again’ (2012) 71 CLJ 583, 590.



fiduciary’s 

s

involves taking someone’s side. s a “specific 

emotional and intellectual orientation towards one’s principal”.

be truly sensitive to his principal’s best interests. And a fiduciary who develops 

tter positioned to resist the temptation to act out of 

–

y

–

Iris Samet, ‘Fiduciary Loyalty as Kantian Virtue’ in 



s

s

is this: when in doubt, consult one’s 

Most “innocent” fiduciary cases 

If Cedar had disclosed to FHR the possibility of obtaining a €10m 

if the Phipps trust had endorsed Mr Boardman’s plan to 




