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The Mandalay Trust 

Adapted from [67] of Judgment

Settlor: 
Bidzina Ivanishvili

Beneficiaries: 
1. Bidzina Ivanishvili 
2. Wife 
3. Three children 

Shareholder: 
CS Trust

Corporate Directors (Clementi Limited)
Wholly owned by CS Trust 

Objective:
“Inheritance Planning and Asset Holding”

Characteristics of Trust:
- “Reserved Power Trust”
- Discretionary trust



4 This presentation is for general information only and does not constitute legal advice. Please seek specific legal advice before acting on the contents set out herein.4 This presentation is for general information only and does not constitute legal advice. Please seek specific legal advice before acting on the contents set out herein.

Chronology 

Date Description 

2005 Set up of Mandalay Trust 
• Trust Deed
• Letter of Appointment 
• Memorandum of Wishes

March/ April 
2005 

• Meadowsweet and Soothsayer – entered into discretionary 
portfolio management agreements with Bank

2006 • Trust acquired Lynden Management Ltd (for artworks)

June 2006 • RM - Mr Patrice Lescaudron (until Sept 2015)

November 
2006 & after

• Made Unauthorised Payments Away (“UPAs”)
• Overvalue misappropriations

2013 • Amendment and Restatement of Trust Deed

2015 • Mr Lescaudron’s fraud was exposed; found guilty by Swiss 
court
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Issues

• Power to Vary

• A Power Reserved Trust

• Effectiveness of Anti-Bartlett Clauses

• Liability of the trustee

• Defendant’s claim of contributory negligence
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Power to Vary
- Validity of Deed of Amendment and Restatement

• Reason for Variation
– To specify that the trustee had no investment or asset management functions in respect of the

artwork
– Also provided, the trustee had no investment or asset management functions

• Clause 19 of trust deed
– trustee had “absolute and uncontrolled discretion” to vary “all or any of the trust powers and

provisions” of the Trust Deed “if the trustee consider the same to be in the interests of the
Beneficiaries or one or more of them”

• Judge
– Defendant could not exercise the power of vary the Trust Deed if it conferred a benefit on itself
– Void and/or unenforceable

Query – Where trust deed provides for absolute discretion in trustee to vary?
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A “Reserved Power Trust”?

• Concept of a shared arrangement re investment
– The label is not the driver for the structure.
– Section 90(5) of the Trustees Act 1967

90(5) No trust or settlement of any property on trust is invalid by reason only of the 
person creating the trust or making the settlement reserving to the person all or any 
powers of investment or asset management functions under the trust or settlement. 
(emphasis added)

It is necessary to determine in each case:
- The extent of the reservation
- The consequences of that reservation
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Effectiveness of provisions in Trust Deed

• Clause 10(b) – “… the Trustee shall not in any circumstances be 
liable for any loss, damage, depreciation to those assets which may 
result from any action or inaction of the Trustees by virtue of the 
inability of the Trustees to have full control of the investment of those 
assets…”

• Fourth Schedule, paragraphs 4 and 5 – Anti-Bartlett Clauses (a la 
Zhang Hong Li v. DBS Bank [2019] HKCFA 45)
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The Anti-Bartlett Provisions

• No duty to exercise any control, interfere in or become involved in the 
administration management and conduct of underlying company

• Trustee shall leave the administration management and conduct of 
the business and affairs of the underlying company to its directors 
unless Trustee have knowledge of dishonesty

• Trustee shall assume that the business of the underlying company 
was being carried out competently honestly diligently and in the best 
interests of shareholders; no duty on Trustee to ascertain whether 
assumption was correct

• Trustee not liable for any loss to Trust Fund or underlying company
• No duty to obtain information regarding underlying company and if 

received shall assume such information to be accurate and truthful
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Effectiveness of Anti-Bartlett Clauses
• “… it will afford no protection if the trustee does not stand aloof from the 

company.  A corporate trustee which supplies employees and directors of 
a company held by the trust will have chosen to conduct its affairs and 
may be liable accordingly…” (emphasis added)

• Is there a residual of high-level duty to act in circumstances when no 
reasonable trustee would refrain from doing so?

Duty in question:
- CS Trust admitted that by 31 December 2008, it had acted in breach of 

its duty as a trustee to safeguard the Trust Assets
- Cf, duty to manage assets
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Difference from Zhang Hong Li’s case
Zhang Hong Li BI

Letter of wishes
- Should always consult IM
- Recommendation is final

Letter of wishes
- May consider the recommendation

Investment Advisor – Ji Zheng Rong 
(settlor)

Appointment of BI as investment advisor 
(not notified to BI)
Discretionary portfolio management 
arranged by Trustee
Dealings by RM 

Control
- Corporate director
- Signatory of bank accounts – IA

Control
- Corporate director
- Signatory of bank accounts – trustee’s 

control

Assets did not leave trust Fraud and theft

No high level supervisory duty over the 
wisdom of investment

Query – high level supervisory duty over 
safety of trust assets?
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Date of breach of duty
Date Amount Details Bank/ Trustee’s response

Nov 2006 USD35.412 m To third party entities
6 debits

USD60 mil from other client’s account
Emails from Ms Sim and Mr Low, Mr 
Ditrich
RM’s boss – “will not happen again; RM 
did “tremendous job under huge 
pressure”

May 2007 USD46.6 m 3 payments in one day
To “Third Party”

Jun 2007 Invested in shares in Carpathian and 
Copernic Global Fund

Jul 2007 USD100 m Transferred to new account –
“churning”; “day trader”

Oct 2007 Overvalue 
Misappropriations

Used of forged letters of instructions Did not ask for original letters of 
instructions
Did not verify that recipient was 
business partner

Mar 2008 EUR10.272 m
USD7.731 m

Over 2 days close to each other – 9 
transactions

October 2008 Cancelled discretionary mandate

Nov 2008 EUR5.729 m
USD4.396 m

12 transactions in one day

2010 Purchase of shares in Raptor 
Pharmaceutical 
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Liability for Consequences of Breach

• Clause 10(b) 

• AB clause

– Trustee need to be “aloof”
– Protect Trustee from liability for any losses suffered in respect of investments 

of which BI was managing
• Loss

– Admitted – should have told BI by 31 December 2008 (Court: 30 March 2008)
– Difference between value of portfolio:
 that was not affected by fraud and managed by a professional and competent trustee; 

and 
 Managed by trustee
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Contributory negligence

• BI’s failure to monitor and manage the investment of the Trust Assets
– Chose to rely on excel spreadsheets prepared by RM
– Delegation of management and monitoring to RM
– Payment of bonus to RM

• Trustee’s core and equitable duty – to safeguard the Trust Assets.
– Failure to do so is breach of trust
– Breach of equitable duty to beneficiaries
– Not breach of duty of care in tort

• Defence of contributory negligence is not available 
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Yung-Tsai Wang – died 2014 Yung-Ching Wang – died 2008
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Two Trusts Settled on the Same Day – GRT & 
WFT

Private Trust 
Company

Grid Investors 
Corp

Formosa Plastic 
Group shares

Private Trust Co

Purpose Trust

Ensuring continued 
growth & prosperity 
of Formosa Plastic 

Group

Mutual assistance to 
mankind and help 

those in need through 
charities

Formosa Plastic Group 
Shares

GRT Trust WFT Trust
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The Main Players

Susan Wang – daughter of third wife of 
YC Wang

Winston Wong- Eldest son of YC Wang from first wife
who fell out 
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Relevant Clauses & Challenged Decision in the 
GRT trust

• Relevant Clauses:
• Recital describes this as a private express trust.
• Discretionary beneficiaries defined in the trust deed as children & remoter issue of 

YC and YT Wang.
• Trustees given the power to add or exclude beneficiaries.
• In default of exercise, trust fund divided to children of YC and YT Wang and remoter 

issue.
• Challenged decision:

• Exclude all named discretionary beneficiaries.
• Appoint WFT and transfer all assets. 
• Susan Wang gave all the evidence [no written documentation] – this was the settlor’s 

wishes.
• Susan Wang and her family members were in control of both the private trust 

companies. 



SMU Classification: Restricted

Lord Richards – Grand View Private Trust (the 
law)
• the proper purpose is “to be determined as at the date of the instrument conferring the power 

and is to be objectively determined”

• “it is a question of determining objectively the intention of the settlor”;

• documents which objectively inform the context of the instrument such as the WFT trust deed 
are admissible and substantially contemporaneous documents which are intended to be read 
with the trust deed such as the letter of wishes

• the parties proceeded on the common ground that while trustees could legitimately have regard 
to wishes later expressed by the settlor as to how the trustees should exercise their dispositive 
powers, such wishes were not admissible in determining the purpose of those powers

• “the intention of settlor in conferring a power is to be ascertained by applying ordinary rules of 
construction to the trust deed and in light of the admissible factual matrix
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Lord Richards – Grand View Private Trust (the 
application) – cannot appoint WFT
• objects of the discretionary dispositive powers are the 
settlors’ children and remoter issue. 
• the ultimate beneficiaries were the settlors’ descendants. 
• the recital refers to the GRT as a “a private express trust”,
• the trustee’s remuneration clause envisages remuneration to 
be agreed with the trustee and adult beneficiaries. 
• clause 19, which excludes community property rules, serves 
to emphasise the nature of GRT being for the benefit of 
individuals. 
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Alternative Narrative : Internecine Power Struggle 
or Filial Daughter Carrying out Father’s Wishes
• Internecine Power Struggle

• YC and YT Wang were in their eighties and did not understand English.
• All evidence given by Susan Wang
• No written evidence of wishes.
• FPG under fire from Taiwanese lawmakers for using trust structures to avoid 

paying taxes and paying out little in charity. 
• WFT was for inter alia the perpetuation of FPG.

• Whoever controlled WFT will wield significant influence in FPG. 

• Susan Wang was dutiful daughter chosen to carry out the father’s last 
wishes. 
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Ramifications of this Case

• Many discretionary trusts with similar features are subject proper 
purpose doctrine. 

• Subsequent letters of wishes are not admissible to construe proper purpose.
• Power to add and exclude beneficiaries may be circumscribed. 

• Should trustees draft around Grand View Private Trust?
• This decision to draft around the case should be brought to the settlor’s 

attention before declaring a trust. 

• Litigants should be aware that taking on board settlor’s wishes may 
be challenged on the ground of undue influence.

• See In the Matter of the Poulton Family Trust from Cayman Islands in 2022
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Background Facts
• 2013 – LDV acquired shares from Mdm Zhang in companies which 

ultimately held the South Beauty chain of restaurants in mainland 
China. 

• Jan 2014 – Mdm Zhang incorporated Success Elegant Trading Limited 
(SETL) in BVI as the sole shareholder and director.

• March 2014 – SETL opened accounts with Credit Suisse (CS) and 
Deutsche Bank (DB) in Singapore. 

• Mar to Nov 2014 – US$142 million was transferred from an account 
from Bank Safra Sarasin Hong Kong to SETL’s CS account. US$85 
million was then transferred from the CS account to the DB account. 

• June 2014 – Mdm Zhang set up a Cook Islands family trust named the 
Success Elegant Trust for the benefit of her son (WXF) his children and 
remoter issue. Mdm Zhang transferred the sole share in SETL to 
AsiaTrust Limited as trustee of the Trust. She retained sole signatory 
rights over the accounts until late March 2015. 



Success ElegantTrust Structure

SETL

DB Account

Trust

100% shareholding

Mdm Zhang as 
settlor

CS Account

WXF, children 
and remote issue 
as beneficiaries

Assets Assets

WXF as 
protector

Asiatrust as 
trustee



Funds Transfers

Date Sum Recipient Mdm Zhang’s Explanations

12 Jun 2014 USD 12,057,000 WXF For benefit of WXF

7 Aug 2014 USD 12,057,000 WXF For benefit of WXF

22 Sep 2014 USD 3,000,000 Mdm Zhang
Unable to locate documents and 

information 

29 Sep 2014 USD 5,000,000 WXF For benefit of WXF

19 Jan 2015 USD 100,000 Mdm Zhang Purchase Tiffany jewellery for WXF

10 Feb 2015 JPY 3,000,000 Mdm Zhang
Unable to locate documents and 

information 

11 Feb 2015 USD 114,478.93 Mdm Zhang
Onward payment to Stephen Sills 

Associates LLC for benefit of WXF 
to acquire property



Funds Transfers
Date Sum Recipient

3 Mar 2015 USD 6,037,505 Manufacturers Life Insurance Company

3 Mar 2015 USD 9,902,257

4 Mar 2015 USD 14,878,868.40 Transamerica Life (Bermuda) Ltd

4 Mar 2015 USD 13,957.50 Asiaciti Trust Hong Kong Ltd

4 Mar 2015 USD 3,000,000 Metro Joy International Ltd

4 Mar 2015 USD 2,000,020 Joy Grain Group Ltd



Decision of Appellate Division

The Court held found that Mdm Zhang had retained beneficial 
ownership in the assets in the bank accounts. 

The Court assessed the intention of Mdm Zhang based on the 
following two aspects:

1. Construction of the trust documents

2. Assessment of the events subsequent to the execution of 
the trust documents



The Trust Documents

1. Trust Deed

a. The “Trust Fund” comprised a nominal sum of US$10.

b. Mdm Zhang as settlor did not retain any residual powers under 
the Trust Deed except to terminate the protector of the trust.

2. Deed of Addition of Trust Assets

a. The Deed of Addition relates to the transfer of the sole share in 
SETL. 

b. The trust documents do not expressly relate to a transfer of the 
Assets.



Events Subsequent to the 
Execution of the Trust
1. Jun 2014 – Feb 2015: 4 transfers were made to Mdm Zhang from CS 

account

a. Mdm Zhang was unable to account for two transfers other than 
she was unable to locate the documents or recall the purposes.

b. No documentation on changes to the assets of the trust 
maintained by the professional trustee.

c. No evidence to show that the trustee had directed Mdm Zhang 
to make the transfers.



Events Subsequent to the 
Execution of the Trust
2. Mar 2015 – Transfers made from DB account

a. The payment instructions were marked “TOP URGENT” for the 4 
March 2015 transfers. Urgency showed Mdm Zhang’s concerns 
that assets will be frozen.

b. While there was evidence of prior trustee approval and SETL 
authorisation for some transfers, there was no documentary 
evidence of approval or ratification 2 transfers. 

c. Mdm Zhang’s ability to deal freely with assets, viewed with her 
limited if not virtually non-existent role in the Trust, showed her 
subjective intention to retain beneficial ownership over assets.



Events Subsequent to the 
Execution of the Trust
3. Lack of action by SETL after assets in bank accounts were 

frozen in 7 years. Reasons given by SETL in 2015/2016 
unconvincing.

a. No reason for SETL to leave it to Mdm Zhang to 
object to the Singapore freezing orders.

b. SETL’s evidence that there was no urgency inconsistent 
with request to withdraw funds in 2021 to meet 
operational expenses.



Events Subsequent to the 
Execution of the Trust
4. Letter from Reed Smith (HK)

a. 5 March 2015: LDV commenced arbitration against Mdm Zhang.

b. 6 March 2015：Reed Smith (HK) sent a letter on behalf of Mdm 
Zhang to DB stating that the DB account was “maintained” by her.  

c. Inference that Mdm Zhang saw the money in DB account as her 
own.

d. SETL’s solicitors only wrote to claim that DB account belonged to 
SETL more than 3 weeks later. 



Events Subsequent to the 
Execution of the Trust
5. Bank Documentation

• CS Account Opening:
• Mdm Zhang was named in the CS account opening records as the 

beneficial owner of the “assets in the account”. 
• “Beneficial owner” defined as person who: 

• “exercises ultimate effective control over and/or takes decisions 
about the assets and gives instructions to the account holder, where that 
account holder is a legal person (such as a partnership, corporation, etc.)” 

• “where the account holder is held by a trust, was the settlor/economic 
founder/asset contributor of the trust”. 

• Not open to SETL to indicate itself as beneficial owner in the account 
opening form.

• Court held that document supported inference that Mdm Zhang retained 
beneficial interest in assets.

• At best, equivocal to the issue of beneficial ownership. 



Events Subsequent to the 
Execution of the Trust
• DB Account Opening:

• Mdm Zhang’s role in account stated to be “Authorised Signer”, 
“Shareholder” and “Beneficial Owner”.

• Mdm Zhang declared to be the beneficial owner of the 
“corporation”.  

• Court held document not inconsistent with view that Mdm Zhang 
was the beneficial owner of the DB account.

• W-8BEN Form:
• SETL was declared the “beneficial owner” of the income of the CS 

account. 
• Court found document to support argument that Mdm Zhang 

intended to part with beneficial interest in assests.
• However, evidence outweighed by relevant material events after 

sole share in SETL was transferred on 4 June 2014.



Practical Implications

• A basic proposition arising from the case is that the 
effectiveness of asset protection function of the trust is 
affected by the extent of control retained by the settlor.

• Validity of the trust was not subject to challenge (i.e. no 
allegations of sham trust).

• Crux was whether the disputed asset was properly injected 
into the trust. 



Practical Implications

The Appellate Division in La Dolce Vita:

“Where there is an express trust over a property, the court
generally cannot impose an implied trust unless there are
vitiating factors such as fraud, or where the express trust is
proven to be a sham. In such cases, the express trust is set
aside, and it is open for the court to impose an implied trust
over the property: Pankhania v Chandegra [2012] EWCA Civ
1438 (“Pankhania”); Lynton Tucker, Nicholas Le Poidevin &
James Brightwell, Lewin on Trusts (Sweet & Maxwell, 20th Ed,
2020) at paras 5-034 and 5-035.”



Success Elegant Trust Structure

SETL

DB account

Trust

100% shareholding

CS account

Assets Assets

Express Trust

Resulting Trust



Practical Implications
• Ambiguity in what constitutes trust assets?

• “It may well be that in the ordinary case, a trust constituted over 
the shares of the company also extends to its assets.” - Appellate 
Division in La Dolce Vita 

• “It is common for trustees of offshore settlements to hold trust 
assets through holding companies: the holding company is 
administered by the trustee, its directors being officers and 
employees of the trustee”. – High Court in Credit Suisse

• Cf. “A beneficial interest in a company’s shares does not imply a 
beneficial interest in the company’s assets… shareholders qua 
shareholders have no proprietary interest in the company’s assets.” 
– Court of Appeal in Ernest Ferdinand Perez De La Sala dispute



Practical Implications

• Importance of maintaining records of trust assets

• Do the shares of the company or the assets held under the 
company constitute the trust assets?

• How are transfers of assets documented?
• Settlement under Trust Deed
• Capitalisation
• Loan
• Gift 

• Importance of maintaining trust accounts and company 
accounts. 



Practical Implications

• Significance of bank documentation

• There are limits to banking secrecy. 

• Under Evidence Act 1893, Courts can only order disclosure 
of banker’s books, which is defined as transactional records 
concerning a customer. 

• Account opening forms are not banker’s books.

• However, declaration of beneficial ownership is a 
transactional fact that forms part of banker’s books. 



Practical Implications

• Significance of bank documentation

• Courts may not readily accept the distinction between a 
declaration of beneficial ownership for AML/KYC compliance 
purpose and beneficial ownership at law

• Complications may arise since banks would require settlors 
as economic contributors to be named as beneficial owners. 

• Consider whether to provide further details as to basis of 
declaration of beneficial ownership or to maintain a 
contemporaneous file record as to such basis.



Practical Implications

• Circumstances under which bank documentation was completed may 
not be fully appreciated in legal proceedings.

• Court did not appear to have considered relevance that the 
declarations of beneficial ownership were made prior to setting up 
of the trust. 

• Courts may give less consideration to standard terms and conditions 
compared to completed forms. 

• DB account opening standard terms and conditions had a clause 
that confirms that the account holder is the beneficial owner of the 
assets. Court did not appear to consider this as relevant to its 
analysis.  
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They are pragmatic, commercially 
aware — absolutely outstanding 
performance, focused, efficient 
and successful. 

CHAMBERS AND PARTNERS

Bedell Cristin is a global, full-service offshore law 
firm, providing corporate, institutional and 
private clients with straight-talking legal advice.

One independent team advising in BVI, Cayman 
Islands, Guernsey and Jersey law – with additional 
offices in London and Singapore.

Sound judgement, pragmatically applied – giving 
you confidence and clarity in a complex world. 

About us



• Complex and lengthy litigation history

• John William Dick I ("John") is a retired Canadian property developer

• John has two children from his first marriage, Tanya and John II

• John is the economic settlor of two Jersey law trusts

• The trustee of both trusts was G.B. Trustees Limited (the “Trustee”)

• Both trusts gave the trustee the power to add and remove beneficiaries

 

3Background

THE RUSSIAN TRUST

Settled by deed dated 20 April 1974 

John, Tanya and their respective issue were added as 
Primary Beneficiaries on 25 April 1989

Other persons were appointed as Secondary 
Beneficiaries

Principal asset of the Trust Fund was a vacant flat in St 
Petersburg owned via Lilianfeld Holdings Limited

THE MANOR HOUSE TRUST

Settled by deed dated 15 May 1980

John, Tanya and their respective issue were added as 
Primary Beneficiaries on 25 April 1989

Other persons were appointed as Secondary 
Beneficiaries

Principal asset of the Trust Fund was St. John's Manor, 
Jersey



St John's Manor



5Trustee decisions and blessing applications

Due to her "hostile conduct" which the Trustee feared would 
continue until the Trust Fund is exhausted, including:

• issuing proceedings (including in contravention of an 
injunction by the Royal Court of Jersey) in Cyprus, the 
US and Russia relating to trust property 

• contempt of orders of the Royal Court of Jersey

• refusal to pay costs orders and her own legal fees

• her husband’s “frivolous and vexatious” debt claims 
relating to the Manor House Trust

• arranging for disparaging material to be published 
about John, the Trustee and the Jersey legal system, etc

1 Excluding Tanya as a beneficiary 
of both trusts

Contrary to Tanya's wishes, the Trustee decided not to issue 
proceedings against John and former trustees for alleged 
breaches of trust, fraud and other claims because:

• John did not want to use the Trust Fund for litigation

• Tanya was unwilling to fund the litigation herself

• the high cost of litigation would put the remaining trust 
assets at risk

• a settlement agreement had already been signed in 
2016 between the parties which likely prevented them 
from pursuing such claims

2 Not litigating to recover losses from 
alleged fraud and breaches of trust

• The Trustee applied to the Royal Court of Jersey to bless the two decisions made by the Trustee.

• Common way for trustees to gain approval from the court for momentous decisions before taking certain actions.



6Significant media coverage of high-profile case



"I have lost count of the number of phone calls I've made, the 
complaints I have written, the number of emails and letters that have 
gone out, the binders of documented timelined, organised evidence 
that I have provided them on a silver platter, going please help me, I 
am being robbed and they just wouldn't do anything!"

"It's a horrible thing to find out that your father is a bad man… my 
father is a sociopath, he is a brilliant sociopath."

7
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Trustees' duties



Trusts (Jersey) Law 1984

• Under Jersey law, a trustee is allowed to exclude a beneficiary of a trust.

• Article 10(2) – "the terms of a trust may provide for the addition of a person as a beneficiary or the exclusion of a beneficiary 
from benefit."

Trust Deed

• The terms of the trust deed for each trust allowed the trustee to exclude Tanya as a beneficiary.

• Clause 9(a) – the Trustees may revocably or irrevocably declare that a person who is a beneficiary to be wholly or partially 
excluded from future benefit, cease to be a beneficiary or be an Excluded Person . 

• Clause 22 – no Excluded Person shall be capable of taking any benefit of any kind from the trust.

9Powers of exclusion



• Consider trustees’ duties when exercising the power to remove or exclude a beneficiary.

• Settlor's view is always a relevant consideration.

• However, the trustee is obliged to "guard against the possibility that a particular settlor's wishes are based upon an 
unreasonable animus against a particular beneficiary" in which case their view should not be given much weight.

• Key factor is the position of the other beneficiaries.

• John II had genuine fears that the trust fund would be "eaten up in legal fees" due to Tanya's "abusive and unreasonable 
conduct both towards him, his father and the trusts".

• Lewin on Trusts:

• Court's function is to ensure that the proposed exercise of a trustee's powers is lawful, within the scope of the power 
and does not infringe on their duty to act as a reasonable and prudent trustee. 

• Only need to be satisfied that the trustee can properly determine that it is for the benefit of the beneficiaries or trust 
estate.

• Court acts with caution because a beneficiary cannot bring a breach of trust claim later if the court gives its blessing.

10Trustees' duties when excluding beneficiaries
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Court's blessing of 
momentous decisions



• Where the decision to remove a beneficiary could be at risk of being challenged, the trustee should first seek the blessing of the court. 

• The court would apply the Re S Settlement [2001] JRC 154 test for determining whether to give a blessing:

1. Has the trustee's decision been formed in good faith? 

2. Was the decision one of a reasonable trustee? 

3. Has the decision been vitiated by any actual or potential conflict of interest? 

• The facts of each case must be considered carefully

• Whether or not a decision is one that a reasonable trustee would make is subjective

• Look at the purpose for why the trust was created – in this case, to benefit the settlor’s children 

• The power to remove a beneficiary is an unusual power because it is not being exercised for the benefit of the object (except in the 
context of tax) – instead, it removes benefits from the object.

• If the court does not give its blessing, the trustee can still decide to act but they should proceed with caution. 

12Considerations for blessing a trustee's decision



The Royal Court of Jersey gave its blessing based on the following factors:

1. The Trustee made the decision to exclude Tanya in good faith and in the interests of the trust estates

2. It was a decision that a reasonable trustee could have arrived at

3. It was made carefully after receiving advice and consulting the beneficiaries

4. It benefits the other beneficiaries by preserving the value of the trust fund

5. Tanya's behaviour was detrimental to the trusts – she was not simply her exercising her legal rights as a beneficiary

6. Tanya's claims lacked merit

7. Moreover, Tanya had already substantially benefitted from the trusts

13Court's decision



"There is a genuine need to protect 
what is left of the trust assets from 
further depletion by a beneficiary who 
has a significant history of conducting 
litigation against the trustees that is 
without merit and who has benefited 
substantially in the past."

14



Representation of Otto Poon Trust [2015] JCA 109

• The trustees’ exercise of the power to remove the widow as a beneficiary was reasonable.

• The widow had received a large settlement from the trust fund so she should not benefit in future.

• Court gave its blessing

In the Representation of the V Trust, W Trust and X Trust [2021] JRC 208

• Not satisfied that the proposed exclusion of spouses, widows and widowers was a decision that a reasonable trustee 
would make.

• Court declined to give its blessing

In the Matter of the C Trust [2012] JRC 0863

• The Court concluded that no reasonable trustee would have excluded the grandchildren as beneficiaries in the 
circumstances 

• Court declined to give its blessing

15Other cases involving exclusion of beneficiaries



16Key takeaways
• One should be careful about including persons in the beneficial 

class whom the settlor and/or trustee might want to remove 
later.

• Preferable to have a narrower beneficial class at the outset.

• Similarly, need to exercise caution when deciding whether to 
exclude a beneficiary of a trust and in what circumstances.

• Trustees must exercise an element of caution where a 
breakdown in relationships has occurred with "feelings running 
deep on both sides" between the settlor/trustee and the 
beneficiary

• In a matrimonial context, if the husband and wife settle a trust 
jointly, would the removal of a spouse be justified? 

• Arguably not because this would change the purpose of the 
trust. 

• Removal was upheld in Otto Poon because the widow had 
received a significant settlement already.
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Overview
I. Introduction 

II. The Man in the Hole

III. IRS Funding and Audits

IV. Declared Targets

V. Connections to Non-US Trustees

VI. Tips

VII. What’s In A Name? 

VIII. Q&A 
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The Man in the Hole
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IRS Funding and Audits
a. $80 billion in new funding

b. Strategic Operating Plan

c. Expected to increase audit rate 
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Declared Targets
a. High-income, High Wealth Individuals

b. International Issues

c. Foreign Ownership of U.S. Real Estate
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Connections to Non-US Trustees
a. FGT/FNGT

b. Holding U.S. Real Estate

c. CTA/CFC/965 Transition Tax



8

Tips
a. Get FATCA right

b. Get QI right

c. Seek help when needed
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Conclusion



QUESTIONS?
John M. Shoemaker

+65 6983 7714
John.Shoemaker@butlersnow.com 

Disclaimer

This PowerPoint has been prepared by Butler Snow for informational purposes only and is not legal advice. This information does not constitute an attorney-client relationship. This 
PowerPoint contains timely information that may eventually be modified or rendered incorrect by future legislative or judicial developments.  It is recommended that readers not rely 
on this general guide in structuring or analyzing individual transactions or matters but that professional advice be sought in connection with any such transaction or matter.  

It is possible that under the laws, rules or regulations of certain jurisdictions, this may be construed as an advertisement or solicitation.
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Assets in a trust such as money, shares, houses or land are known 
as ‘relevant property’. Most property held in trusts counts as 
relevant property. 

Inheritance Tax may be due on the assets held within a trust:
 on creation of the trust 
 when they are transferred out of a trust (exit charges)
 on a 10 year anniversary

However an Excluded Property Trust (EPT) will not be subject 
to UK IHT. 

How are trusts created by a UK domiciled 
settlor taxed to IHT?

Relevant property regime (Not an EPT)

http://www.hmrc.gov.uk/manuals/ihtmanual/IHTM42000.htm#IDA0XYBH


 any trust (UK or offshore)

 created by a settlor who was non-UK domiciled at the time
the trust was created (and has never been formally UK 
domiciled)

 that contains non-UK assets or non-UK source income 

What are they?
EPTs 

If the Trust holds any UK situs assets or UK residential property 
(whether directly or indirectly) within the Trust structure, these 

assets will be "relevant property" and will be subject to the 
"relevant property regime". 



EPTs

Once an EPT is created, no 
IHT will be charged on 

non-UK assets and non-UK 
source income even if the 

settlor becomes UK 
domiciled or deemed 

domiciled at a later date 

If settlor adds in property 
after becoming 

UK domiciled or deemed 
domiciled that property will be 

subject to the relevant 
property regime  

Where settlor is a beneficiary of the trust consider Gift with Reservation of Benefit 
‘GROB’

Excluded property only – trust fund will not form part of estate for IHT purposes 

Relevant Property – GROB rules apply and UK assets would still be treated as being 
in your estate for UK IHT purposes on your death and would be subject to 40% IHT 
even if you are non-UK domiciled. In addition, those assets would also be subject 

to the relevant property regime meaning there is a double tax charge. 

What does it mean for IHT?



Income tax and Capital Gains Tax (CGT)
Protected trust status



any offshore trust

 that contains non-UK asset or non-UK source 
income 

 created by a settlor who 
 was non-UK domiciled at the time the trust was created 
 has never been formally UK domiciled
 is UK resident or non-UK resident 

What is it?
Protected trust status 



However… 
• Settlor will automatically 

be charged to UK income 
tax personally on any UK 
income arising to the 
trustees

• If a UK resident beneficiary 
receives an income 
distribution from the Trust 
in the UK, that beneficiary 
will be charged income tax

What does this mean for income tax?
Protected trust status 

This means that any "protected foreign source income" arising to the 
Trustees will not be taxed personally on settlors



• UK resident beneficiary receives a capital distribution from the Trust in 
the UK, this distribution will be charged to income tax to the extent it 
is matched to the "relevant income pool" within the Trust. This does 
not apply if the motive defence applies. 

• If the income pool is exhausted, the distribution is then matched to 
the "gains pool" and charged to CGT. If the gains pool is exhausted, 
then the beneficiary will receive the distribution tax free. 

• If a UK resident, non-UK domiciled beneficiary – who is a remittance 
basis user - receives an income or capital distribution outside the UK, 
no UK tax charge will arise. The distribution will still be matched to the 
relevant income pool and/or gains pool, however as the remittance 
basis will apply, the beneficiary will not pay UK tax on the distribution, 
as long as it is received and used outside the UK.

What does this mean for income tax and 
CGT?

Protected trust status 



• Segregate income from capital at trust and underlying company levels
and pay your expenses out of the relevant income pool.

• Make income distributions to non-UK residents in the tax year of
receipt of income.

• Make income distributions to RBU UK resident beneficiaries abroad and
keep the distribution abroad. This is advantageous where a beneficiary
needs funds to e.g. purchase a property outside the UK.

• Invest in capital generating assets not income generating assets.
• Ensure majority funding of underlying company is made by way of

shareholder loan so that repayments can be made out of capital and
distributions are matched to the gains pool thereafter provided the
capital distribution exceeds the relevant income pool or if the relevant
income pool has already been exhausted.

Reducing the ‘relevant income pool’
Protected trust status



• Funding is made directly to 
trustees and not to the 
company owned or to be 
owned by the trustees.

• Trustees to then fund the 
underlying companies by 
way of shareholder loans.

• This preserves the foreign 
source income nature of the 
income and potentially 
reduces charges to income 
tax when a capital 
distribution is made to a 
beneficiary and reduces the 
relevant income pool.

Funding EPTs
Protected trust status 



You can lose protected 
trust status if
• Settlor becomes domiciled

under general law (deemed 
domiciled is fine!) 

• Settlor adds property into 
the trust once deemed 
domiciled (tainting)

Be careful not to lose it! 
Protected trust status 



EPT

Case study 1
Benefits of EPTs

Trustee

Non-UK 
situs assets

Beneficiaries: non-
dom settlor and 
family members

Non-dom settlor 
(to become UK tax 

resident)
If an EPT is created:

• IHT: trust funds will 
fall outside his estate 
for IHT purposes 
provided not tainted 
and no UK situs 
assets form part of 
the EPT.

• Income Tax: foreign 
source income arising 
to the EPT will not be 
charged to the 
settlor.



Case study 2
Benefits of EPTs

EPT

Trustee

Non-UK 
situs assets

Beneficiaries: 
settlor’s children 

who will become UK 
resident and might 
become UK doms or 

deemed doms

Non-dom/non-resi
settlor

• EPT is used for succession and tax 
planning purposes i.e. when HNW 
parent dies, instead of wealth 
passing to UK dom or deemed 
dom children outright (and 
automatically falling within the IHT 
net), the bulk of the wealth is in 
the EPT instead and remains 
outside the scope of IHT.

• Income tax and CGT are also not 
charged personally to the children 
when the underlying EPT fund 
generates income or realises 
profits.

• Children are only taxed when 
distributions are made and to the 
extent a relevant income pool and 
a gains pool are available. 
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Why Ind ia ?

Copyright © Fa rro Ca pita l

3 rd la rge s t num be r of 
Billiona ire s

Fa s te s t growing 
m a jor e conom y

3rd la rge s t 
Unicorn  Hub

En-route  to be com e  3rd

la rge s t e conom y

Strong 
funda m e nta ls

In te rna tiona l 
a lignm e nt
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2 Ke y cha lle nge s
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High  Ta xe s
Fore ign  

e xcha nge  
con trols
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Ke y tre nds
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• Ge ne ra tion  s h ift

• Globa l m inds e t a nd  a m bitions

• Outflow of we a lth  from  Ind ia

• More  ce rta in ty a round  ta xa tion  of fore ign  trus ts

• Dis c los ure  of fore ign  trus ts

• Trus t p la nn ing be com ing m ore  s oph is tica te d

• Pre  im m igra tion  trus t p la nn ing

• Ins titu tiona lize d  a pproa ch

• Singa pore  a s  p re fe rre d  inve s tm e nt ba s e
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Ma ny route s  to ta ke  we a lth  out of Ind ia
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Overseas Investments

Indian 
resident

Libe ra lize d  Re m itta nce  
Sche m e Company / 

partnership
(Ind ia )

Non -resident

NRO Funds
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Ma ny route s  to ta ke  we a lth  out of Ind ia  (Contd .)
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NBFC / CIC
(Ind ia )

With RBI approval

Holding 
Company

(Singa pore )

Investments

Op e ra t in g  
Co m p a n y

(In d ia )

Au t o m a t ic  Ro u t e

Fu n d
(GIFT Cit y)

Investments
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Trus t p la nn ing for Ind ia n  Fa m ilie s : Ke y Cons ide ra tions
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Trus t
(Singa pore )

Se ttlor
Bene fic ia rie s

Prote c tor

• Se ttlor in  Ind ia  /  ou ts ide  
Ind ia

• Re voca ble  /  irre voca b le

• Dis c re tiona ry /  s pe c ifie d  
incom e

• De c is ion  m a king powe rs  
(Se ttlor/ Trus te e / Prote c tor/
Inve s tm e nt Advis or)

• Re s ide nce  of Be ne fic ia rie s  
a nd  d is tribu tions

Inve s tm e nt 
Advis or
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Timeline

2019 2020 202320172016

November
Trump 
Elected

July
MORE tariffs
Hong Kong 

loses special 
status

March
Trump 
Tariffs

December
Huawei

CFO arrested

August
common 

prosperity

May
US Bans
Telcos 

from using
Chinese

equipment

March
Biden 

expands 
tariffs and 

banned lists

November
COVID

November
US Blacklists

Chinese
Tech Cos

January
Population 

falls first time 
in 60 years

February
No limits 

friendship

August
US restricts 

outbound tech 
investments in 

China

June
NATO calls

China
“Security

challenge”

October
US restricts

chips
exports

August
US passed 

IRA and 
CHIPS Act

January
China 

Reopens 
Borders 

July
Trump ordered 
sale of TikTok

202220212018
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FOREIGN EXCHANGE CONTROLS
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• Outflow of 49 billion USD in August 2023
• Largest figure since December 2015

• “Ants Moving”
• SAFE outlawed “split settlements” in 2019

• Underground banks

• Stock Connect Loophole
• CSRC’s Ministerial order (10 Jun 2022)

• Criminal?



ESTATE ADMINISTRATION
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Civil Code effective 1 Jan 2021

• Formalities: Printed wills and recorded wills
• Requirements: 2 witnesses
• Doctrine: Most recent will prevails (previously notarised will prevails) 
• Scope: Widened scope of legal heirs to nieces and nephews

• Estates and Community Property 

• Cross-border Issues



PROTECTION FOR WOMEN
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Law on the Protection of Women's Rights and Interests
• Amended and effective on 1 Jan 2023

• ‘Discovery’ requirements?

• Foreign Assets
• Expressly mentioned by PRC Ministry of Justice

• Concealed Assets
• Assets “Concealed” by foreign trust?

Record of marital status of property buyers



REDUCTION IN CHINESE LUXURY TAX
INCREASE DUTY FREE ACCESS
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COVID Consumption
• Current PRC luxury tax: 

• VAT (~17%) + 
• Sales Tax (25%-45%; depends on goods) + 
• Tariff (average 12.47%; 0%-100%; depends on goods)

• 14th Five-Year Plan (covers 2021 – 2025): Increase number of duty-free shops
• Hainan duty-free model
• PRC expects to see in-town duty-free sales achieving RMB 3.5 billion in 2023, 

RMB 36.8 billion in 2025, RMB 86 billion in 2030*
• Potentially more duty-free regime in Shenzhen, Shanghai, Beijing

• Impact on Hong Kong
*Statistics retrieved from https://pdf.dfcfw.com/pdf/H301_AP202303141584240542_1.pdf



SECTORAL OVERSIGHT
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Gaming: 2019-2021

Ant / Alibaba / Big Tech: December 2020

Private Education:  July 2021
• Over 160,000 tutoring agencies closed

• Stock price dropped (15 Feb 2021 – 15 Feb 2022):
• GSX Techedu: -98%
• TAL Education : -96%
• New Oriental: -91%

Law: October 2022

Investment risks? 



NEW LISTING REQUIREMENTS
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VIE Reviewed?

New Listing Requirements
• Promulgated by CSRC on 17 Feb 2023
• Effective on 31 March 2023
• First time imposing regulations over VIEs officially and specifically
• Filing to CSRC before listing and post-listing

Ninebot (689009.SH)
• First VIE-structured business listed in PRC (29 Oct 2020; SSE STAR Board)

• VIE structured adopted for potential overseas listing
• VIE was neither officially reviewed nor banned before
• Implied review and approval?



DATA SECURITY
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Provisions on Strengthening Confidentiality and Archives Administration of 
Overseas Securities Offering and Listing by Domestic Companies

• Effective 31 March 2023
• Regulation 44

• National secrecy and data security
• Interplay with other data protection laws?
• Implications to private wealth

• Impact on consulting, research, securities, law?



REDUCED STAMP DUTY
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Stamp duty halved for stock trading from 0.1% to 0.05%

• Effective 28 Aug 2023

• Will Hong Kong follow?
• Current stamp duty rate of Hong Kong: 

• 0.13% each by Transferor and Transferee



HONG KONG POLICY INITIATIVES
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Profits Tax Concessions 
for Eligible FIHVs       

and Special Purpose 
Entities*

Developing Hong Kong 
into a philanthropic 

centre 
Providing market 

facilitation measures 
Further expanding the 

role of InvestHK 

Launching a new 
Network of Family Office 

Service Providers

Establishing the Hong 
Kong Academy for 

Wealth Legacy

Promoting art storage 
facilities at the Hong 
Kong International 

Airport

Introducing a new 
Capital Investment 
Entrant Scheme 



FOREIGN-SOURCED INCOME EXEMPTION 
REGIME
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EU put Hong Kong on watchlist of harmful tax regime in 2021

Scope
• Applies only to Multi-National Entities (MNE)

• Does NOT affect individuals and standalone local companies
• Does NOT affect regulated Financial Entities regulated by SFC

• 4 types of FSI:
• Interest
• Dividend
• Disposal gain
• Intellectual property income 
(with certain exceptions)



CATL
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Contemporary Amperex Technology Co. Limited
• 11 Jun 2018 listed on SZSE (code: 300750)
• 37% global market share (2022)
• Supplier for Tesla, BMW, Nissan, etc.

GDR Listing in Switzerland
• Listing estimated to be in May 2023
• Delayed
• PRC approval pending?



ZHANG LAN
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Anything new???



Details matter

Contemporaneous documentation matters

Offshore trusts can work



LOOKING AHEAD
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